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Konorable Homer Gerrison, Jr., Director
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Dear 8im Attention:

Opinion Xo. O-
Ret (2) Necessity o

meaning
effeet of BSections 9-C,
6-A) and 17, of Texas

peceipt of your latter of
he opinien of this department

rpose of the administration
, Raviped Civil Statutes of
s\Driver's License Lavw, does
ve the authority to suspend,
s She Texas driver's license

final convidtion in another State on charges
of either driving while intoxiacsted, failure
to stop and vrender aid, or negligent homicide?

Lk 3R B 3

"Also, please define in your opinicn the
term 'court of competent jurisdiction' as it
is used in Secticn 16-A, advising us of the
gourt this term conatitutes.

NO COMMUNICATION 1$ TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL CR FIRST ASSISTANT
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Sections 16, 9-C, 16-A and 17 of the Texas Driver's
License Lav read as follows:

"S8ec. 16, (a) The license of any person
shall be automstically suspended or revoked
upon final conviction of any of the following
of fensest

"(1) Wegligent homicide resulting from
the operation of a motor vehicle.

“(2) DPriving a motor vehicle while under
the influence of intoxicating liquor or narcotic

drugs.

"{3) Any offanse ishsble as a felony un-
der the motor vehicle g:?: of this Btatec.

"(%) Upon three convictions of violating
any of the provisiens of Article 801 of the
Penal Code of Texas, or Section 10 of Chapter
42 of the General lLave of the Second Called
S8ession of the Forty-first Legislature of Tex-
as, committed within a pertod of tvelve (12)
consecutive months,

"(5) A conviction of & driver of a motor
vehicle involved in an accident or collision,
upon a charge of fallure to stop, render aid,
and disclose hism identity at the scene of asaid
acoident or sollision.

"{6) Convietion upon two separate charges
of sggravatdd assault upon a pereson by means of
motor vehiole, as provided by lav.

"{b) The revocation or suspension above
provided shall in the first instance be for s
period of six (6) mwonths. In event any license
shall be revocked or suspended under the provi-
sion of this 3section for a second time, aeild
second revocation or suspension shall be for
a periocd of one additionsl year.

"(c) The revoceticn or suspension of any
license shall be mutomstically extended upon
licensee being convicted of operating s motor
vehicle while the licenss of such person is
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suspended or revoked; such extended period
of revocation or suspension to be for a
like period as the original revocation or
suspsnsion.

"x o#w

*Sec. 9-C. The Depertment is authorized
to suepend or revoke the license of any resident
of this Stete upon receiving notice of the eon-
viction of such person in another State of an
offonse therein wvhich, 1f committed in this
State, would be grounds for suspension or re-
vocation of the license of an operator or
chauffeur.,

]
LA S N

"Sac. 16-A. (a) Before suspending the license
of any person as in this Section authorized, the
Department shall provide for 2 hearing and im-
mediately notify the licensee in writing and shall
afford him an opportunity to attend the hearing as
early as practical, such hearing to be aset within
not to exceed twsnty (20) days, which shall be in
a court of competent jurisdiction, after receipt
of such notices by the licensee. Such hearing
shall be held in the county vherein the licensee
resides unless the Departmsnt and the licensee
agree that such hearing may be held in some other
county. Upon such hesring the Department's duly
authorized agent may administer ocaths and mmsy
issue subpoenss for the attendance of vitnesses
and the production of relevant books and pepers
and may require a re-sxamination nf ths licensee.
Upon gzuch hearing the Department ashall either
rescind its order of suspension or, good cause
appearing therefor, msy extend ths suspension
of such license or revoke such liocense.

*{v) Upon such hearing the evidense having
been heard and the records having heen exsmined,
the Department is authoriszed tn suspend or revoke
the license of an operator or chauffeur upon
deterxining that the licenseet
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"l. Has committed an offense for which
mandatory revocation of license is requlired
upon conviections

"2, Has been responsible as a driver
for any accident resulting in the death or
personal injury of another or serious property

damage:

"3, Is an habltually reckless or negligent
driver of a motor vehicle:!

4., Iz en habitual violator of the traff'ic
laws

"5, 1Is incompetent to drive a motor vehiole;

5. Has permitted an unlavful or fraudulent
use of such license; or

“7. Has committed an offense in snother
8tate, vhich if committed in this State would
be grounds for suspension or revocation.

s »

"Se¢c. 17. Any person denied a liocense or
whose license has been cancelled, suspended, or
revoked by the Depariment except vhere such ¢an-
cellation or revocation is mandatory under the
provisione of thiz Act shall have ths right to
file a petition within thirty (30) days there-
after for a hearing in the matter in the County
Court at Lav in the county vherein such person
shall reside, or if there be no County Court at
Lav therein, then in the County Court of said
county, and such Court is hereby vested with
Jurisdioction, and 1t shall de 1its duty to sst
the matter for hearing upon ten {(10) days writ-
ten notice to the Depariment, and thereupon to
take testimony and examine into the fects of
the osase, and to determine vhether the peti-
tioner is entitled to a license or is subject
to suspension, ¢ancellation, or revocation of
license under the provisions of this Act,
8ald injured party shall have the right to
have his case heard in the County Court, either
in term time or vacation of said Court.
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It will be noted that Section 16 provides for fhe
mandatory suspension or revocation cf = driver's license, wvith-
out heering, vhenever the driver has been finally convicted
of any of the offenses named therein; and the offenses involved
in your first question eare substantially covered by numbered
paragrephs (1), (2) and {5). The question arises whether the
vords "final conviction" in the first sentence of Section 16
have reference to convictiones only obtained through courts of
this State. Should such limitation be given the language em-
ployed, or should Section 16 be construed so as to include a
final conviction in the courts of other jurisdictions?

Ve do not believe the Legislature contemplated or
intended such construction for the resson that in the original
Act (Bec. 15, ch. 466, p. 1785 at p. 1792, General and Special
Lavs, Forty-fourth Iegielature, Second Called Session), the
clerke of the courts were required to report convictions to ths
Department of Public fafety, and such reports obviously could
not be compeliod from other jurisdictions,

In 1937, the Driver's License Lav was amended {Ch.
369, p. 752, Qeneral and Special Lavs, Forty-fifth Legislature,
Regular Sesaiocn) by the addition of certain sections, inecluding
among others, Sections 9-C and 16-A, supra. 8sction 15, re-
quiring reports vas also amended, It wvas obviously the legis-
lative intent by the addition of Secticns 9-C and 16-A to pro-
vide a means of suapending or revoking the license of ons con-
victed in another Btate of an offense, vhich, if committed in
this 8tate, would be grounds for suspension or revocation of
the license. Neither Bection 9-C nor Bection 16-A, hovever,
make such sction mandatory. In Section 9-C "the Department
is suthorized to suspend or revoke the license, upon receiving
notTce of the convietion of such person,” ete.

This language implies the exercise of dlseretion on
the part of the Department. No provision is made for notice
and hearing to one holding the liocense prior to such action,
Section 16-A provides for notice and hearings by the Depart-
ment before suspension or revocation of the license ig "suthor-
ized,” but by its terms, such section is specifically limited
to the seven grounds enumerated. The seventh numbered cause
thus listed is not the same as shown in Section 9-C, because as
shovn sbove, there must be & "conviction” in that section, where-
as Section 16-A leaves it to the Department to determine if the
licensee has "committed”™ sn offense. Becauss of this dlastinction,
Sections $-C and 16-A must be oonsidered as separate and distinct
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pronouncements by the Legislature and neither can be construed
as in aid of the other.

In your letter of inquiry for this copinlon you asked
vhether in the snforcement of Section 9-C, 1t would be neces-
sary for the Department to hold hearings in order to suspend
a driver's licenses of a resident of this 3tate, upon receipt
of a certified record of convictlion in another Btate.

The delay occasioned in rendering this opinion is
attributadble to & sim'lar caze in the Court of Civil Appeals.
We refar to the casze of Francisco v. Texas State Board of
Dental Examiners {T. C. A. 19%1), not yet reported, opinion
filed, March 5, 19k1.

Under the facts in the Francisco cape the appellant's
license to practice dentistry in the State of Texas was revoked
by the Dental Board upcn the ground that he had been convicted
of a forgery in the State of Oklahoma. The order of the Dentel
Board _revoking appellant's license vas regularly passed¢ with-
out notice under the provisions of Article 4580 of the Revised
Civil Statutes, 1925, as smended, providing:

"The State Board of Dental Fxaminers
shall have authority to suspend or revoke
8 dental license for any one or nors of the
folloving causes:

"a. Proof of insanity of the spplicant
or holder of a license, as adjudged by the
regularly constituted anthority.

"b. Proof of the conviction of the ep-
pellant or holder of the license ror felony
involving morel turpitude, & ® #,

This provision vas attacked as unconstitutional in
falling to provide for a notice, hearing, court review, appeal
to any court, trisl by & jury, and notice of hearing bafore an
impartisl board or court, snd right of appeal and reviev, The
question before us wvas thus squarely presented in the Franoisco
cone,

The court seidi

"Posted by these rules, the procedure pro-
vided for the revocation of licenses under the
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provisions of the statute in question, clear-
ly does viclence to the invoked constitutional
guarantees of due process. No cheracter of
noctice, hearing or reviev of the order of
revoocation is provided. The order cperates
instanter, and the licensee ia at once de-
prived of the pight lawfully to practice hie
profession.

"It may be argued that the state had the
right to provide that the license should be
forfeited, ipso fecto, upon conviction of &
felony inveolving moral turpitude, and since
the Board i1s not vested with any discretionary
povers in the metter, notice and hearing would
perform no useful purpose. The complets answver
to this viev, if 1t be otherwise sound, lies
in the fact that the legislature has not pro-
vided for an automatic revocation of the 1i-
cense, but requires an order of the Board,
Until such order of revooation is passed by
the Board the license remeins in effect. Be-
fore the Board can intelligently or properly
act thdre are a number of matters it must
ascertain., First among these is the identity
of the lioensee with the defendant in the
Judgment of conviction., If the conviction be
in ancther jurisdiction, then there are saversl
matters to be ascertained with reference to the
lav of such Jurisdiction. Among these would
be the Jurisdiction of the c¢onvioting court,
the sufficiency of the certified record to
show & rinal conviection in the jurisdiction,
the nature of the crime under the lav of
such jurisdiction with relation te vhether
it be properly classified as of the grade of
felony and vhether it is of such character as
to involve moral turpitude. These are matters
a8 to vhich ve believe the licensee is entitled
to a hearing before his license to practice 1is
revolkted. Procedure guthorizing its summary
revocation vithout such right of notice and
hearing constitutes, we believe, a denial of
due process under both state and federal con-~
stitutions.”
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This case vas decided by the Austin Court of Civil
Appeals, and ¥hile a writ of error has been applied for on
behalf of the Dental Board, until the opinion as quoted is
modified or overruled, ve cannot treat 1t a3 being other than
the lav,

Under these circumstances it is ocur opinion at this
time that there cannot be an autommtic revocation and suspen-
sion by the Department of tha license of a driver upon receipt
by the Department of a certified report of his conviction in
a foreign 3tate of one of the offenses named in your letter.

We next consider a procedure vhereby the Department
of Public 3afety might accomplish the same purpose by compliance
wvith Section 16-A, providing for a notice and departmental hear-
ing, and authorising the Department from the evidence thus ad-
duced to suspend or revoke the license of ons vho has deen found
t0 have comuitted an offense in ancther Btate, vhich, {f com-
littodtin this State, vould be grounds for such suspension or
revocation.

In considering this phase of your inquiry, ve are
confronted wvith the troublesome problem of determining the

meaning and effect of the vords ch shall be held in a

court of competent jurisdiction,” in the first sentence of
S8eotion 16-A, In an effort to asoertain the legislative in-
tent, ve have traced the history of the amendatory Act of 1937,
vhich as ve have pointed out, inserted the vhole of said seetion.
The Bill was originally introduced in the House of Representa-
tives and as passed by that body said section read sulstantially -
as 1t does nov, except for the sbsence of the langusge novw being
considered.

The amendment adding the wvords "vhich shall be in »
sourt of competent jurisdiction” was offered as s comaittee
amsndment in the Senate and as adopted by that body, was final-
1y enacted and approved by the Governor, BSse Senate Journal,
Porty-rifth Legislature, p. 1579. No explanation of the purpose
or intent of the amendment is perceptible in the Journals of
either house of the Legislature, although ve have carefully
oxamined sawe.

Ve are constreined to the belief that thg insertion
of the words “im a court of competent jurisdiotion” renders the
wvhole of 3eotion 16-A 30 essentially indefinite, uncertain and
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vague as to bring 1t squarely within the rle as stated in 39
Tex. Jur. 45, from which we quote:

"Obvicusly a statute - anc especlally
& oriminsl or pensl act - (amnd Sec. 16-A is
certainly penal in its nsturs) should be
reasonably clear and plain, snd its provi-
silons so certain, definite and apecific
that the enactment csn be understood and
applied, at least wvhen considered in con-

nection with other acts in E%ri materia,
% # & An sact that is essen ¥ -
inite, uncertain and vague, and cannot be
understood from the language used or from
that of some other wRitten lavw, is inef-
fective, inoperative, unenforceable and
vold. In contemplation of law, a statute
is meaningless 1f 1t is suscepiibles of a
variety of meanings, and the real intent
of the Legislature is a matter of gconjeo-
ture. Thus &an act is invelid if the act
sought to be prohibited or the Auty sought
to be lmposed ecamnot be determined thnru-
from with any degree of certainty.”
(Parenthetical insertion ours.)

The term "eourt of competent jurisdiction” ordinarily
means s court "having power and anthority of lav at the time of
acting to do the particular act.” 12 Corpus Juris 236. It has
been defined in this State as meaning a eocurt having juriedic-
tion over the cause, person, aet, subject nnttor in eont rsy.
Lubbock 011 Refining Co. v. Boum ?T. C. A. 1936) 96 8. w. f§a3
56%; Texas ¥Ymployers Insurance Asscciation v. lnnsnskcr (T. C. A,
1925) 267 8. W. TA9.

A® used ‘n Bection 16-A, the langusge 58 oyed to
indicate the situs of & departmental hesring, and nelither Sec-
tion 16-A nor any other section o 3 sntire nct provides for

a court hearing for original determination of whether a license
should be suspended or revoked, Section 17 does provide for the
right of appesl to the courts, bBut that right is predicated upon
some act or omission of the Department. ¥o asuthority is given in
3sction 16~A to eny court, nor are any duties ilmposed upon a judge.

Ve thersfore reluctantly advise you that Section 9-C 1s
clearly void under the rule announced in the Francisco case, apre.
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f

Likevwise in Section 16-A the words "which shall be held in a
court of competent jurisdlction” are o vague, indefinite and

uncertaln as to make the place of hearing so doubtful as to
render the entire section vold.

' We direct your sttention to the ssaving clause of
; the Texas Driver’s License Law. We do not, this opinion,

hold any other part of the act invalid, except the tvo Seco-
tions 9-0 and 16-~A.

Yours very trmly
ATTORNEY GENERAL OF TEXAS

Atadlee

Benjamin Yoodall
Assistant
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